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APPELLANT'S BRIEF 


STATEMENT AS TO JURISDICTION 


The Complaint filed in the District Court alleged 
in paragraph | that the plaintiff was a citizen of the 
State of Virginia, and the defendant was a citizen of 
the State of Nevada, and that the amount in contro- 
versy exceeded, exclusive of interest and costs, the sum 
of Ten Thousand Dollars ($10,000.00). The Answer 
admitted paragraph | of the Complaint, which was 
limited to jurisdiction. 


The Complaint alleged that defendant's decedent 
at the time of his death was indebted to the plaintiff in 


The District Court has ju yn 
US.CA,, Section 1332(a). This Court | I 
tion to cep the judgment in question wu 
U.S.C.A., Section 1294, Section 2107, Rule 73 
eral Rules of Civil Procedure. 


STATEMENT OF THE CASE 


The question involved on appeal is whether tl 
District Court erred in dismissing the Complaint 
the ground that the amount in controversy did not 
ceed Ten Thousand Dollars ($10,000.00), exclusiv 
of interest and costs. The question was raised by de- 
fendant in a Motion to Dismiss after the plaintiff filed 
a Motion for Summary Judgment. 


SPECIFICATION OF ERROR 


Appellant relies upon the following specification 
of errors: 


1. The Court erred in dismissing the Complaint 
on the ground that the amount in controversy did not 
exceed the amount of Ten Thousand Dollars ($10,000.- 
00), exclusive of interest and costs. 


2. The Court erred in construing the Nevada 
statute of limitations, N.R.S. 147.090, as the basis of 
the jurisdictional amount to be lacking. 


Z 


, 590, 82 L.Ed. 845, figmee 2 = 
g dismissal for want of jurisdiction in 
brought in the Fedcral Court, as follows 

1c sum claimed by the plaintiff controls 
the claim is apparently made in good faith. 
‘must appear to a Icgal certainty that the 
is really for less than the jurisdictional 
amount to justify dismissal. The inability of 
plaintiff to recover an amount adequate to give 
the Court jurisdiction docs not show his bad 
faith or oust the jurisdiction. * * *'” 


In Horton v. Liberty Mut. Ins. Co., 367 U.S. 348, 
352, 81 S.Ct. 1570, 6 L.Ed.2d 890 (1961), the Court 
said: 


“We agree with petitioner that determina- 
tion of the valuc of the mattcr in controversy for 
purposes of federal jurisdiction is a federal 
question to be decided under federal standards. 


“The general federal rule has long been to 
decide what the amount in controversy is from 
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the complaint itself, unless it appears or is in 
some way shown that the amount stated in the 
complaint is not claimed ‘in good faith.’ In 
deciding this question of good faith we have 
said that ‘it? must appear to a legal certainty 
that the claim is really for less than the jurisdic- 
tional amount to justify dismissal.” 


In Smithers v. Smith, 204 U.S. 632, 642, 27 S.Ct. 


297, 51 L.Ed. 656 (1907), the Court said: 


“The rule that the plaintiff’s allegations 
of value govern in determining the jurisdiction, 
except when upon the face of his own pleadings 
it is not legally possible for him to recover the 
jurisdictional amount, controls even where the 
declarations show that a perfect defense might 
be interposed to a sufficient amount of the claim 
to reduce it below the jurisdictional amount.” 


In Griffin v. Smith, 256 F. Supp. 746 (N.D. 


Okla. 1966), the defendant moved to dismiss an action 
to recover on a foreign judgment for child support on 
the ground of lack of the jurisdictional amount. In 
overruling the motion to dismiss, the Court said: 


“The fact that a cause of action might be 
barred by statute of limitations does not remove 
jurisdiction from federal court to hear action 
if jurisdictional amount was sued for and would 
be due and owing but for defense of statute of 
limitations, and if statute of limitations reduces 
amount sued for to amount lower than jurisdic- 
tional minimum, court has jurisdiction to adju- 
dicate rest of claim.” 


| that the rant may not succeed 
ing all that he secks in good faith will 
the jurisdiction of the Court. Upton 
ughlin, 105 U.S, 640, 26 L.Ed. 1197; 
v. Moline, etc. Cv., 147 U.S. 500, 13 
16, 37 L.Ed. 258: Smithers v. Smith, 204 
632, 27 S.Ct. 297, 51 L.Ed. 656.” 


In Anderson-Thompson, Inc. v. Logan Grain 
Company, 238 F.2d 598, 601 (10 Cir, 1956), the Court 
said: 


“In the absence of bad faith or collusion, 
jurisdiction attaches at the moment of the filing 
of the complaint and the existence of a good de- 
fense ... will not defeat jurisdiction previously 
acquired.” 


The text books uniformly support the position of 
appellant that the District Court had jurisdiction in 
this case, to-wit: 


1. In | Moore’s Federal Practice, Section 0.92 (1) 
pages 836, 837, the author states: 


“The fact that there is an apparently valid 
defense to all or a part of the amount claimed 
will not destroy federal jurisdiction over the 
claim. For example, the fact that a cause of ac- 
tion might be barred by a statute of limitations 
does not remove jurisdiction from the federal 
court to hear the action. Nor does a defense of 
the statute of limitations to all or part of the 
value of the amount claimed affect the jurisdic- 
tional basis of this amount in controversy. A 
defense to the amount claimed might not be 
raised in the trial on the merits, and even if 
raised may be shown to be invalid. And a court 
should not confuse the determination of its 
jurisdiction with an adjudication on the merits 
of the validity of the amount claimed, Even if 
part of the claim is dismissed by summary judg- 
ment on the issue of statute of limitations, there- 
by reducing the remainder to an amount lower 
than the jurisdictional minimum, the Court still 
has jurisdiction to adjudicate the rest of the 
claim.” 


2. In | Barron and Holtzoff, Section 24, page 60, 
1967 Pocket Part, it is said: 


“Tn a related principle, if more than Ten 
Thousand Dollars ($10,000.00) is claimed in 
the complaint, jurisdiction exists even though a 
defense to all or part of the claim may appear 
on the face of the complaint.” 


= 


i St I om 1961 81: 


Pe meee 409, ths enid: 


“Where the allegations state a cause of ac- 
tion for an amount within the jurisdiction of the 
court, the fact that a valid defense to the cause 1s 
apparent on the face of the complaint does not 
render it insufficient to invoke jurisdiction or 
diminish the amount that is claimed in good 
faith.” 


5. In 32 Am. Jur. 2d Federal Practice and Pro- 
cedure, Section 16+, page 607, it 1s said: 


“Whether or not the sum or value of the mat- 
ter in controversy is sufficient to confer jurisdic- 
tion on a federal court is generally determined 
from the face of the complaint, irrespective of 
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the defendant's pleadings, or of defenses that 
may exist to the cause of action. The fact of a 
valid defense, although apparent on the face of 
the complaint, does not diminish the amount 
that is claimed nor determine what is the matter 
in dispute. Nor does it show bad faith on the 
part of the plaintiff in the amount that he claims 
or oust the jurisdiction of the federal court for 
lack of the requisite jurisdictional amount.” 


6. In 47 A.L.R.2d 651, 657, it is said: 


“The fact that plaintiff's declaration, in 
setting forth a claim for damages within the 
jurisdiction of the United States court, discloses 
that there is available to the defendant a defense 
which will have the effect of wholly or partially 
defeating the claim so as to reduce it below the 
necessary figure, has been held not to affect the 
court’s jurisdiction.” 


CALIFORNIA CASES RELIED UPON BY THE DISTRICT ~ 


COURT DO NOT SUPPORT THE MOTION TO DIS- 
MISS FOR LACK OF JURISDICTION. | 


It appears that California makes a distinction be- 
tween a debt completely barred by the statute of limi- 


tations and a debt partially barred by the statute of 


limitations, in construing the statute prohibiting an 
Administrator or Executor from waiving the bar of 
the statute of limitations, This was expressly held in 


Faias v. Superior Court, 133 Cal. App. 525, 24 P. 2d 


567 (1933). Also, the cases of Re Lucas, 23 Cal. 2d 


454, 144 P. 2d 340 (1943), and Lewis v. Neblett, 311 
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CONCLUSION 


Tt is respectfully submitted that the District Court 
erred in dismissing the Complaint. 


ROSALIE RIGGINS 


By BRIAN L. HALL 
Attorney for Appellant 
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STT K. RIGGINS, Executrix 
Estate of LESLIE E. RIGGINS, 


Appellee. 
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APPELLEE'S BRIEF 


APPELLEE'S STATEMENT OF THE CASE 


{ Appellant filed her complaint (record p. 1) against 
| the Executrix of the Estate of her former husband on a re- 
jected claim for $30,750.00 unpaid alimony accrued uncer a 


| judgment for separate maintenance entered on July 12, 1947 by 


the Circuit Court of Norfolk, Virginia, which requiree suppcert 


hes s enaiees 


PM lGeiilees sabe) ws “twig thax tbates, ecko 
(record p. 67), claiming that the alimony obligation 
ited on the death of the judgment debtor, and that the 
unbarred instalments accrued between February 8, 1961 
and August 30, 1964. These totalled 31 instalments, which 
at $150.00 each, aggregated only $6,450.00, which is less 


than the $10,000.00 requisite for federal diversity juris- 


diction. 

In the lower Court, appellant did not controvert 
the foregoing computation (record p. 88 line 12), but reliec 
on the principle that when the complaint in good faith 
alleges facts supporting a judgment for the jurisdictional 
amount, the assertion by the appellee of an affirmative 
statute of limitations defense, which she claimed might 
have been waived, to reduce recovery below the jurisdicticnal 
amount, will not defeat the jurisdiction of the Court. 
(record pp. 58 and 88). 

On her motion to dismiss for lack of jurisdiction, 


appellee cited NRS 147.090 which provices: 


9) 


claim. No claim, which has been allowed, 
is affected by the statute of limitations, 


pending the administration of the estate.” 
and argued (record pp. 71, 884) that if the facts pleaded in 


aint cannot support a judgment for the requisite 
jurisdictional amount, a mere prayer or ad damnum clause 

for more than the jurisdictional amount will not sustain the 
jurisdiction of the Court. 

In its opinion (record p. 87) the lower Court 
analyzed the impact of NRS 147,090, and, basing its Gecisicn 
on both Nevada and California cases, concludede that this 
probate law became part of appeliant's claim, and restricted 
the allowable recovery in an action such as this, on a re- 
jected claim, (record p. 91). The Court concluded that 
this action fell within the principle claimed by appellee, 
that is, that the maxirum possible judgment which could legal- 
ly be rendered against appellee in her representative capacity 


as Executrix of the estate, would be the sum of $6,450.00. 


- exception that if upon an inspection of the Complaint 
it appears that, as a matter of law, it is not possible 
for the plaintiff to recover the jurisdictional amount, the 


Court will lack jurisdiction of the subject matter. 


Point 2. Under the Nevada statute (NPS 147.090), 
neither the executrix nor the judge can waive the statute of 
limitations as to estate claims. The bar applies whether or 


not the statute is pleaded. 


Point 3. The application of this state law to 
the appellant's claim makes it certain from her complaint 
that she could recover no more than $6,450.00 plus interest, 


far less than the minimum jurisdictional amount. 


Point 4. The want of federal jurisdiction over 


the subject matter cannot be waived. 


—_ os — 


1 amount, the Court will lack jurisdiction of the sub- 
ject matter. 
-_ 

Appellee will concede that ordinarily for federal 
jurisdiction the amount in controversy is determined from 
the demand stated in the complaint. 

54 Amer. Juris. 760 

But there is the exception that when, from the 
nature of the case alleged in the complaint, it appears that 
as a matter of law, it is not possible for the plaintiff to 
recover the jurisdictional amount, the Court will lack juris- 
diction of the action. 


In said reference in 54 Amer. Juris. it is furtier 


stated, 


mere ad damnum clause will not confer 
jurisdiction." 


The leading cases on this point were referrec to 
by the lower Court in its written opinion; (record p. 88%): 

North American Transportation and Trading Co. 

vs. Morrison 1900, 178 US 262, 44 L. Ed. 1061 

Vance vs. Vandercook Co., 1898, 170 U.S. 468, 

82 Tn Ba kT 1 

In the written opinion of the lower court, this 
portion of the Vance case was quoted with approval: 

"In determining from the fact of a 

pleading whether the amount really in cispute 

is sufficient to confer jurisdiction upen a 

court of the United States, it is settled 

that if from the nature of the case as stated 

in the pleadings there could not legally be a 

judgment for an amount necessary to the juris- 


diction, jurisdiction cannot attach even 


vs_ Associ 1_Press, 299 U.S. 269, 
81 L. Ed. Wea 1936 


McNutt vs Gen. Hotors Accent. Co 


298 Us;S; 178, 60 L. Hea, 1135 i585 


North Pac. S. S. Lines vs. Soley, 257 U.S. 216, 
66 L. Ed. 203 1921 


Gray vs. Occidental Life Co., CCA 3rd 1967, 
337 Fy 2nd 935 


“« 


Spires vs North Amer. Accept. Corp., CCA 5th 
383 £ 2nd 7415 1967 


Ringsby Truck Lines vs Beardsley, CCA 8th 


331 7 2nd 1964 


199 F 2nd 295 


Odell vs Humble Oil Co., CCA 10th 1963 


201 F 2nd 123 


Parmelee vs Ackerman, CCA 6th 1958 


252 F 2nd 721 


Nixon vs Loyal Order of Moose, CCA 4th 1560, 
285 F 2nd 250 
1965, 


McKoy Inc. vs Schonwald, CCA 10th 
341 F 2nd 737 


ear "an. FF 


¢ Kany hit recognizing this 


uished the particular facts i 


anys 


or ee 


st. Paul Mercury, Ince. vs Red Cab Co., 


303 U.S. 283, 58 Si Gt. 586, 82 L. Ba O85 21657 


Smithers we Smith, 240 U.S. 632, 27 &. Ct. 297, 


ol &. Ba. 656 1907 


It is interesting to note how many times the fore- 
going two cases have been cited for the rule, Among other 
similar cases are: 


“Horton vs Liberty Mut. Ins. Co. (1961) 
367 U.S. 348, 6 bk. Ed ard, 390 


Jaconski vs Avisun, CCA 3rd 1966, 


359 © 2nd 931 


368 F 2nd 648 


Southern Pac. Co. vs McAdoo, 1936 
82 Ff. 2nd 121 


Yoder vs. Assiniboine and Sioux Tribes, 1964 


339 © 2nd, 360 


Electro Therapy Prod. vs Strong, 1936 
84 F 2nd 766 


Canadian Indemnity Co. vs Republic Co., 1955 


228 F2nd 601 


Commercial Casualtv Co. vs Fowles, 1946 


154 F 2nd 884 


, aggregating % Pond are involved in the 


7 
v The Supreme Court of Nevada has construed the 
section to be mandatory, and affirmed a decision which 


a demurrer to the complaint which showed on its 


sustaine: 
face that the claim was barred. Such was the holding in 
Jones vs Powning, 1900 


25 Nev. 399, 60 Pac. 833 


California has the same statute. Their courts 


have consistently held that the statute is mandatory. This 


can even be shown for the first time on appeal. 


Reay vs Heazelton, 60 P. 977, 1900 
Cad. SI Ce: 


It will be noted that Judge Thompson quoted at 


length from this case in his ovinion (record p. 89). The 


quotation is most apt, but need not be reveatecd here. 
44 


59 Pac. 834 


In re Smith's Lstate, DCA Cal. 1953 


264 P 2nd 638 


Many of our sister states have the same statutory 
provision. in 

In re Cocancuqher's Estate, Mont. S. Ct. 1962 

375 P 2nd 1014 

the Montana Court said: 

"This section prohibits a waiver of the Statute 

of limitations by an executor or judge**" 
the Court citing with approval the following from a prior 
Montana casc, 

"We find ourselves in accord with the rle 


announced in the foregoing authorities, anc 
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4 once by it ordered “art in. 


situation must not arise." 


In like Sine, the almost identical statute of 
Oregon has been sustained by the Oregon Supreme Court, when 
it affirmed a decision of the lower court sustaining a de- 
murrer to the complaint. This was in 
Ricker vs Ricker 1954 
270°) end T50 
The Court said, 

"This statute is mandatory. Unaecr its 
plain terms, the defendant was expressly pro- 
hibited from allowing plaintiff's clain. Jae 
is such a claim as cannot be enforced against 
the estate of decedent. The cefendant could 
not waive the statutory ban.” 

Wyoming has a statute alrost identical to our 
statute. The Supreme Court held it to be mandatory in the 


case of 


== : 13 —_= 


st ee = ee 


@tcnac the Beatuee of Lisitatione nad Hun, Wut etevea 
that if the statute had run, the appellee's petition should 
‘ » been granted. 


It appears that Michigan has a similar statute. 
In a recent case of the U.S. Tax Court, 
Estate of Anna Lewis, 
49 TC No. 73 
it was held that where the executrix and the Court had ap- 
proved a claim, contrary to this statute, the estate would 
not be permitted to deduct the amount paid thereon in deter- 


mining the taxable estate for federal estate tax purposes. 


Pommt 3). The application of this state law to the 
appellant's claim makes it certain from her complaint that she 
could recover no more than $6,450.00 plus interest, far less 


than the mininum jurisdictional amount. 
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325 F 2nd 785 


McDonald vs Patton, CCA 4th 1957 


240 F 2nd 424 


Batter vs Williams, CCA Sth 1963 


316 F 2nd 540 


Spires vs No. Amer. Accept. Corp., CCA Sth 
383 F 2nd 745 


Ringsby Truck Lines vs Beardsley, CCA 8th 
331 F 2nd 14 


White ws No. Amer. Accicgent Cor; CGA 10th 
316 F 2nd 540 


15 


0 ee 


1967 


1964 


1963 


the nature and amount of damages to which Plaintiff was en- 


titled. From a judgment in favor of Plaintiff for Two 


THOUSAND THREE HUNDRED ONE AND 75/100 DOLLARS ($2,301.75), 


(WO THOUSAND DOLLARS then being the jurisdictional amount), 


the defendant appealed. 

The Court said: 

"It is obvious, on the face of the plain- 
tiff's Complaint, that if he was not entitled 
to recover the money which he alleged'he coulc 
have earned and securec by cbtaining employment 
and engaging in business at or about Dawson City, 
the amount necessary to give the Circuit Court 
jurisdiction was not involved. While it has 
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rr _ 


— -_ 


hence, even if the jury found a verdict in a 
fet 1486 thah the jurisdictional amount, the 


jurisdiction of the Court would not be de- 
feated, But where the plaintiff asserts, 

as his cause of action, a claim which he can- 
not be legally permitted to sustain by evidence, 
a mere ad damnum clause will not confer juris- 
diction on the Circuit Court, but the Court 

on motion or demurrer, or of its own motion, 
May dismiss the suit. Anc such, we think, was 
the present case." Judgment reversed with 


order to remand to the State Court. 


Point 4. The want of federal jurisciction over 


the subject matter cannot be waived. 
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237 F 2nd 323 


Royalty Service Corp. vs_ Los Angeles, CCA 9th 1936 


98 F 2nd 551 


Minnis vs Southern Pac. Co., CCA 9th 1938 


86 F 2nd 913 


Kaufman vs Liberty Ins. Co., CCA 3rd 1957 
245 F 2nd 918 


In the case of Mitchell vs Maurer, supra, the ques- 
tion of the federal jurisdiction had to be based upon the 
Giversity of citizenship. The question was not raised in 
the District Court, nor in the Circuit Court of Appeals. 


Mr. Justice Brandeis reversed with directions to dismiss 


18 
i,  —-—tt— 


was al for lack of ‘<hee ee of 
the suit, and his failure otherwise to call to 
the attention of this Court the lack of diver- 
sity of citizenship are immaterial," 
It will be noted that appellent referred to no 
authorities on this point in her opening brief. It appears 


that there are none to which she could refer. 


Re: Appellant's Argument: 

Appellee submits that the authorities cited in the 
argument in her brief wholly fail to sustain her position. 

Appellant states that "The amount in controversy 
is determined from the face of the complaint, irrespective 
of a valid defense apparent on the face of the complaint” 

We respectfully object to this inaccurate state- 


ment of the rule. We feel that the mle should be stated 


thusly: 


1939; 107 F 2nd 453 


Judge Stephens quoted from the St. Paul case, with 
val, to the effect that it must appear to a legal 
certainty that the claim is really for less than the jur- 
isdictional amount to justify dismissal. Appellant ne-~ 
glects to add the statement of Judge Stephens which follows 
the quoted statement, as follows: 
"Such legal certainty does not 

appear in the instant case.” 

We submit that this certainly recognizes the rule 
relied upon by the appellee, but distinguishes the case on 


the facts. 


In the ordinary case the statute of limitations 1s 
an affirmative defense which can be waived. Such was the 
basis for the holding in the case of Kissick Censtructicn 


Co. vs First Nat'l. Bank, 46 F. S. 869, cited by appellant. 


Appellant cites the case of 


Anderson - Thomyson, Inc. vs Logan Grain Co., 


- 238 F 2nd 598 (10th CCA 1956) 

We submit that this case is not in point, although 
the inaccurate statement of the rule appears therein as pure 
dicta. In this case admittedly the Court had jurisdictica 
when the complaint was filed. Subsequently the plaintifé 
sold the seed for salvage value, and the amount of the final 
recovery was below the jurisdictional anount. This clearly 
Gid not affect the jurisdiction. 

Appellee subnits that the texts and digests citec 
by appellant, instead of supporting her position, uniformly 
set forth both the general rule and the exception thereto 
advanced by appellee in her argument. Apvellant has guotec 
only that which she wished to quote. No effort wili be 
made to point out the differences in each text, but as 


illustration, appellee will point only to the one refcrence 


a1 


<x -” 17 be waa bo cee oe ap 5 a a 

van deme Wi |) it appears 
to a legal certainty that less than the juris- 
dictional amount is involved." 


. Appellant presents no argument that the law of Ne- 
vada, under NRS 147,090 is not as found by Judge Thompson. 
She contents herself by citing three California cases, which 
she claims affect the rule as stated by Judge Thompson. 

Appellee contends that none of these cases are in 
point. 

Faias vs Superior Ct., 133 Cal. Appel. 525 

24 P. 2nd 567 (1933) 

was an application for certiorari to review orders enterec in 
an estate nomen Giant One order approved a compromise of a 
claim, an unspecified part of which was barred by the statute 
of limitations. The total claim was for $4,700.00, and th 
compromise was for $3,000.00. 

The Appellate Court pointed out that the orcer ap- 
proving the compromise was appealable, and if there was 


error, it was not one subject to correction in certiorari. 


aed 


The Court also pointed out that the order of com- 


collateral attack on the order of compromise. 


could have been appealed and that this pre 


In passing, the Court pointed out that if there was 
a conflict between the statute requiring the rejection of a 
barred claim, and the authority of the Court to approve a 

compromise beneficial to the estate, the statute authorizine 


the latter would govern, since it was adopted later. 


In the case of 
Lewis "ve Neblett, Cab. S. Ct. ain bank 1957 
311 P 2nd 489 
the clain aqainst the estate was to establish a trust in 
realty. The parties stipulated to an extension of the tite 
of trial beyond five years. 
Defendant contended this was void uncer section 700 


of the probate code (our NRS 147.090). The Supreme Court 


said it was unnecessary to determine whether the five years 
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y an (inn wil in - answer to ‘nn. siete = che 
had jurisdiction. She cited no authorities or de- 


, supporting this contention. As stated before, 
re are none that could be cited by appellant to support 


her contention. 


CONCLUSION 

It is respectfully submitted that the complaint on 
its face disclosed that under Nevada law, the most that 
could be recovered was for 31 instalments of $150.00 each, 
aggregating $6,450.00, and the Court did not err in dis- 


missing the action for lack of the jurisdictional amcunt. 


ee 
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. K, RIGGINS, Executrix 
ane of LESLIE FE, RIGGINS, 
Ch y 
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Appellee. 
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